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South Africa (SA) is a country of contrasts, with abundant resources, hard-won civil rights and a diverse population. Woven into the fabric of

our society is a large divide between its poorest and its wealthiest members. In this article we highlight the vulnerabilities in our society that
have been amplified by the COVID-19 crisis. Based on recent projections, it is very likely that the healthcare system will be overwhelmed. We
acknowledge the recognition by government and civil society of these vulnerabilities, and note that difficult decisions will need to be made

with regard to resource allocation. Our plea, however, is to ensure that human dignity and the principle of distributive justice are maintained,

and that when difficult decisions are made, vulnerable people do not suffer disproportionately. Furthermore, it is of great concern that

there is no national directive guiding resource allocation, prioritisation and triage decisions in both public and private hospitals. The Health

Professions Council of SA should, as a matter of urgency, issue guidance on priority-setting and triage decisions in the context of COVID-19,

based on distributive justice principles.

S Afr J Bioethics Law 2020;13(2):X. https://doi.org/10.7196/SAJBL.2020.v13i2.730

The economic, social and health impacts of the COVID-19 pandemic
have brought into sharp focus matters related to the allocation of
diagnostic tests, personal protective equipment (PPE) and critical care
equipment such as ventilators.

Franklin Roosevelt said that ‘the test of progress is not whether we
add more to the abundance of those who have much; it is whether
we provide enough for those who have too little.™

In midst of a global pandemic where there is ‘not enough to go
around’and an alarming escalation in the loss of life, the way in which we
provide for those who have too little will determine how we look back on
this crisis in the future. The COVID-19 pandemic, in which to date more
than 7 million people have tested positive and more than 400 000 lives
have been lost,?>* is exposing the world’s inequalities.”? Throughout this
pandemic, it has been shown that among those disproportionately
affected are people on the margins of society, often living below
the breadline.*” For example, in some US states, black and Hispanic
minority groups account for around 40% of deaths, yet represent
only 14 - 15% of the population.”” The World Bank estimates that the
proportion of people living on less than USD5.50 a day could rise to
42% as a consequence of the global pandemic.®! At the very heart of
this unfolding tragedy, in addition to socioeconomic factors, lies the
matter of the way in which resources are being allocated.

Current situation

The Hastings Centre® and Nuffield Council, " as well as others,""'?
have released ethical frameworks to guide institutions in decision-
making. A diverse group of medical health professionals, scientists,

academics and advocates from 50 countries, in an open letter to the
World Health Organization (WHO), have proposed the establishment
of a Global Health Equity Task Force to ensure equitable allocation
of resources at a global level, with a specific focus on vulnerable
people.'® However, South Africa (SA) faces unique challenges, and
therefore requires unique local guidance."' Of a population of close
to 60 million, 13.6%"® of its citizens live in informal settlements, and
6.7 million South Africans were unemployed before the lockdown."”
Lack of infrastructure in rural settings, and crowding in informal
settlements, make implementation of preventive measures such as
social distancing and self-isolation almost impossible.®’ SA also has
large groups of people living with comorbidities. In addition to non-
communicable diseases such as obesity, diabetes and hypertension,
there are an estimated 7.7 million people living with HIV,"® and 2.5
million with tuberculosis."

Making decisions in terms of allocating limited resources is not
new to SA,?%?" and critical discussions on resource allocation in both
the public and private healthcare systems are ongoing. Based on
current models, the healthcare system will be overwhelmed.?? The
extent of resource shortages will greatly depend on the way in which
the outbreak evolves.? |t is estimated that there will be a shortage
of between 20 000 and 35 000 intensive care unit (ICU) beds between
June and November, and a shortage of between 75 000 and 90 000
general hospital beds in the same period.?? Recent research indicates
that the clinical outcome (based on disability-adjusted years) and
cost-effectiveness of general beds is better than that of ICU beds.
These findings may or may not influence whether the procurement of
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ICU beds will be prioritised.?? It is therefore of great concern that there
is no national directive guiding resource allocation, prioritisation and
triage decisions in both public and private hospitals. This lack of clear
guidance from government could have dire consequences for the
people who are most vulnerable.

The first COVID-19 case in SA was confirmed on 5 March 2020.2%
President Cyril Ramaphosa announced a national state of disaster
on 15 March.”! A lockdown was consequently implemented on 27
March to curb the spread of the virus and to flatten the curve. On
9 April, President Ramaphosa extended SA’s lockdown for a further
2 weeks.” From the outset, the impact on society’s most vulnerable
people has been acknowledged by the President. As the economy
becomes increasingly fragile, so do those who are most vulnerable.
The President released an additional ZAR20 billion into the health
budget. On 24 May he continued to implement an easing of the
lockdown in five phases,? although, as the nation moved to level 3
on 1 June, and large sectors of the economy are re-opening,?” the
susceptibility of vulnerable people remains.

It is well recognised that vulnerable people become even more
vulnerable during pandemics.?® The WHO® defines vulnerability
as the ‘degree to which a population, individual or organisation is
unable to anticipate, cope with, resist and recover from the impacts
of disasters’ This definition may, however, need to be further refined
according to context.*” For example, the Gauteng City-Region
Observatory®" mapped vulnerability in the SA province of Gauteng
by identifying six factors that increase health and social vulnerability
during an outbreak or broader shutdown. These are pre-existing
poor health status, pre-existing relevant health conditions, difficulty
accessing healthcare, no access to medical aid, hunger and difficulty
in saving money.®" Homeless people, displaced refugees, the elderly,
disabled people and women in crisis are among those who usually
fall through the cracks, and who, already facing huge challenges,
experience heightened distress. Section 2(c)(iv) of the National Health
Act No. 61 of 2003 legislates that vulnerable groups such as ‘women,
children, older persons and persons with disabilities’ need to be
protected, and their rights promoted.?

These rights include the right to healthcare, as protected by section
27(1) of the SA Constitution.3! Although this obliges the state to take
all reasonable legislative steps and other measures to realise this
access, the state’s obligation in this regard is limited to its available
resources. Section 2(a)(ii) of the National Health Act affirms that the
best possible healthcare services must be provided by the state
within its available resources. The best possible healthcare services
for all is the highest attainable standard.*3!

Ethical and social issues
Distributive justice, the core principle of justice as first described by
John Rawls in 1971,1¢ aims to ensure the fair distribution of limited
resources. When resources are limited, ethical frameworks and health
professional directives aim to save the most lives by identifying those
with the greatest need and the best prognosis.'"'? Frameworks and
directives regarding access to basic healthcare provisions may,
however, lose their significance in the context of a pandemic.

The SA Medical Association (SAMA)'s ethical guidance document
issued for medical professionals during COVID-19 highlights a triage
protocol from the Critical Care Society of SA (CCSSA).” This protocol
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assigns each patient a critical frailty scale (CFS) from 1 to 9, in which
1 is very fit and 9 terminally ill.®” The CFS was adopted from the
University of Pittsburgh'’s ‘Allocation of scarce critical care resources
during a public health emergency: Executive summary’ guidelines,
dated March 2020.However, this document has been widely criticised,
and was replaced with an updated version on 15 April 2020. The
updated version does not include the frailty score, but rather focuses
on sound ethical principles and sequential organ failure assessment
(SOFA) scores.?”? The CCSSA and SAMA guidance documents have,
however, not been updated, and both still include the original CFS.

The Health Professions Council of SA (HPCSA) has issued guidance
to health practitioners®® in which they refer to previous guidelines.
They do not, however, refer specifically to triage protocols. In their
guidelines for withholding and withdrawing care,*? it is unethical to
prolong treatment if the care is not proportional to the determined
beneficial outcome. This is, in essence, a consequentialist approach
based on futility, and gives little guidance on priority-setting and
triage during outbreaks such as the current COVID-19 pandemic.

The SAMA guidelines fulfil a critical function of providing
standardised resource allocation guidelines for medical health
professionals; however, they are not binding. The HPCSA, as a
statutory council, issues nationally binding policies and guidelines.
Nevertheless, both the SAMA and HPCSA guidelines have underlying
value judgements and/or a moral code. By their very nature, these
judgements must value one (quality of) life over another. However,
pre-existing inequality in society (consider SA’s Gini coefficient")
is exacerbated in times like these. Therefore a utilitarian ethical
approach that aims to maximise the most good by saving the most
lives and most life years does not factor in socioeconomic factors
that influence access to healthcare and general wellbeing.'%4"#3 For
example, if central facilities are saturated, this may mean that the
most vulnerable in rural areas, i.e. those who are worst off,'? may
not progress beyond their local clinic, and therefore will not have
access to critical care services. In contrast, the ethical approach of
distributive justice, as espoused by Rawls, seeks to maximise the
most good for those who are worst off.*? Consequently, if these
frameworks are narrowly focused only on maximising good, i.e.
saving lives, rather than on a multiprinciple approach! that includes
those who are worst off, distributive justice will fail. It is therefore
imperative that nationally binding guidance that incorporates Rawls’
distributive justice approach be provided.

Increased social support for poor and vulnerable communities
is being implemented, within the limits of government’s means, as
part of President Ramaphosa’s three-part strategy. Mobile testing
is being rolled out, infrastructure such as basic sanitary services,
including water and handwashing stations, is being installed, food
parcels are being distributed, financial assistance is being provided
via the Solidarity Fund, and the government’s ZAR500 million relief-
of-distress social grants have been released.”” Leilani Farha from the
United Nations®® has reiterated that housing is one frontline response
that would curb the spread of the virus for the most vulnerable.
Government, the private sector, non-profit organisations, religious
communities, social workers and civil society have rallied together and
are working tirelessly to provide housing, food and basic hygiene.”
Other strategies underway by the Department of Human Settlements
include the de-densification of informal settlements.“s! However,



since the onset of the lockdown, several of these initiatives have met
with challenges. Distribution of food parcels, for example, has been
inconsistent. At Strandfontein homeless shelter,’#? people have
been displaced without adequate support and basic services. Some
homeless people are on methadone treatment; it is questionable
whether they will be able to access their healthcare needs during
this unfolding crisis. And the long queues of people collecting food
parcels and social grants defy the principles of social distancing.

Conclusion

The way in which morally distressing challenges are addressed and
implemented is a critical indicator of humanity’s compassion.®” The
principle of human dignity and the Bill of Rights, as enshrined
in our Constitution, must be upheld. Distributive justice must
be implemented to the best of our ability, and we should avoid
exacerbating inequality by implementing narrowly focused
frameworks and directives. Community engagement should be
facilitated when designing these ethical frameworks, to empower
decision-making through a diversity of voices in society.*"

Additionally, and in line with the principle of solidarity, this should
be a time of gracious giving and sharing of resources (within clinically
safe practices), including the public and private healthcare systems
working together.®? At a clinical level, where triage will inevitably
occur, these criteria should aim to mitigate discrimination on the
basis of socioeconomic grounds, and should only be based on clinical
criteria that adhere to a predetermined set of standards. Limited
training and a shortage of PPE has hindered the important work of
community health workers, who on a daily basis form the critical
link between the community and other healthcare professionals
(such as nurses and doctors).”*>** They must be adequately trained
and empowered to provide education and basic healthcare advice
on COVID-19. If these measures are not implemented, we could see
injustice in the form of human rights violations.”

In the words of the global visionary leader Barack Obama, ‘We can't
deny that racial and socioeconomic factors are playing a role in who is
being hit the hardest by the virus. It’s a reminder for our policymakers to
keep our most vulnerable communities at the forefront when making
decisions’>> Vulnerable populations are those who, as a result of several
factors, often beyond their control, are unable to cope in a disaster such
as the one we are currently facing. Limited infrastructure and resources
may result in greater suffering. Their basic human dignity and rights,
including access to healthcare, are in the balance. When decisions
are made at institutional levels, moral codes and value judgements
inevitably come into play. It is essential that national standardised
guidanceis provided on how resources should be allocated, so that those
who have less are not overlooked and do not suffer disproportionately.
The HPCSA should, as a matter of urgency, issue ethical guidance, based
on distributive justice principles, on priority-setting and triage decisions
in the context of the COVID-19 pandemic.
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